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Mason v. Wash.

v. theWash, who sues forMason,James Appellant, Robert
City of NewBank York, Appellees.

FROM MADISON.APPEAL

assignable, theis not to be inmakingOur act construednotes, &c.,promissory
andinas are different theirsame as in the statute of Anne, they provisionsway

objects.
diligencea is not due suitassignorUnder an of note liable,our statute unless by

that theagainst will obtainthe maker has been used where course money.
The be or court can notlaws of another state must pleaded proved—this ex-officio

take notice of them.
A no a broughtlaw of New York is bar todischarge under the suitbankrupt

discharge.thehere on a contract made before

the defendantagainstaction was commencedThis below,
ashis of ahere, liability assignoris uponwho prom­plaintiff
thataverred,The thedeclaration note was exe­issory note.

at andPorter, York,and C. Newcuted S. S. madeby payable
James Masonthereof,six after the date to ormonths order.—

note,of of the andThat the the executiondayon before its
York,James at NewMason, assigned thepayment, note to

fellthe the notedayRobert Wash—that on anddue, was
theit at New towas York makerspresented forpayable, pay­

refused,them ofand that wasment, payment by which the
Tohad notice. this declarationMason, the defend­assignor,

the court overruled. Thedemurred, whichant defendant
hisother underamong discharge the bank­pleas,then plead,

of New to theYork,laws which plaintiff demurred, andrupt
A motiondemurrer the court sustained.-which was also

in arrest of whichdefendant thejudgment,made courtby
but for theoverruled, Togave judgment plaintiff. reverse

and thean was appellantwhich appeal granted, assigned for
1. The of theothers, court inamong judgment1error over­

declaration;to the 2.his demurrer hisruling Overruling
and Inarrest of 3.in thejudgment; sustainingmotion plain­

to defendant’s of ademurrer, the special pleatiff’s discharge
of Newthe laws York.bankruptunder

after the factsJustice ofstatingChief the case,Reynolds,
the court. In this case,the of the court isopiniondelivered

aresufficient factsto whether insay,called shown theupon
below tothe recover.plaintiffto authorize Thispleadings

the sound construction to beconceive,we upon givendepends,
theto act of noteslegislature, making promissoryour assigna­

that act samenot to the constructionble.* We can give that
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is to thegiven statute of Anne. The of the twoprovisions
different;statutes are the statute of Anne, places promissory-­

notes the sameupon with inland hills of*footing exchange—
ours does not. Ours makes notes for the ofpayment prop­
erty statute of Anneassignable—the does not. That statute
was for thepassed furtherance of andcommerce, to suit the
convenience and interests of a greatly commercial people.
Ours was enacted at a time when but few inhabitedpersons

andthe whosecountry, werepursuits domestic and agricul­
tural. Our statute declares that theexpressly shallassignor

liable,not be until due has beendiligence used the holderby
theto obtain from themoney maker. To our statute thegive

same construction that the statute of Anne receives, would,
in the of the court, defeatopinion the intention of the legis­

and the obviouslature, of Hence,theunderstanding people.
are ledirresistiblywe to conclude that the contem­diligónce

our statute isby that courseplated diligence by suit, when
obtain the Nomoney. suit then,will been commencedhaving

and theprosecuted against makers of this asnote, appears
the thefrom declaration is and re­pleadings, insufficient, no

can be had thereon undercovery the of this state.laws (1)

the statute(1) Under of this state there ancontingenciesare three in which
assignor promissory may 1,of a assignee, bynote become liable : thewhere the

diligence, prosecutes 2,of due insolvencyexercise the maker to the insti­: where
against 3,aof suit the be hasunavailingtution maker would : where the maker

the due,or left state when the beabsconded note suit shouldor whenfalls
Hall, Ill.,brought. Crouchv. 15 264.

following cases have beenThe decided on propositionseach of these :
diligence, &c.First. Due
Armstrong, post. Winkle,Thompson Miller,v. Tarlton v. id. v. VanWilson

Gilm., Gorman, Ill., Ill.,al. Smith,684. Curtis et v. 202 19 141. Allison v.
Smith, id., id.,v. 350. Weyhrich,104. Sherman Nixon v. 600.

required note,diligence makinginThe the the iscollection from the maker of
prudenta man wouldsuch as use in the v.conduct of his own affairs. Nixon

Ill.,20 600.Weyhrich,
on,is proofan execution relied as adiligenceIf of in the collection ofused

debt, life;process officer,the should remain in the hands orof the its wholefor
the its remaining, pleaded. presump-fact of uselessness of sothe should be No
indulged money made,that the duringbe could not be the oftion will remainder

run, al., Ills.,days it had to after 22Reynoldsthe return was made. Hamlin etv.
Moore, id.,Chalmersv. 359.207.

designed against note,it is to recover the a action must beWhen indorser of
against jurisdiction,the at thebrought any havingmaker first term of court

may due,although daysthere not be ten thebetween the time' the falls andnote
Moore, Ill.,of the term. Chalmersv. 22commencement 359.

a suitSecondly. Where would have been unavailing.
al., Scam., Thornton, Scam.,v. Colleret 1Humphreys 47. Harmon 2et al. v.

Litchfield, id., Graves, Scam.,et al.Cowles v. 360. Bledsoe354. v. 4 385. Bes­
al., Gilm., Short, Ill., Hall,et 4 15. Pierce v.tor v. Walker 14 146. Crouchv.

Haskell,Ill., Ill.,263. Roberts v. 2015 59.
Thirdly. Where the maker has absconded left fallsor the state when the note

have brought.suit should beenordue
al., Scam.,v. Artus et 3 Piatt, Ill.,Hilborn 346. Schuttler v. 12 419. Crouch

Ill.,Hall, 15 263.v.
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ofan that the rightBut here are met by argument,we
the contractYork,action accrued under the laws of New

mustthat statemade and that the laws ofthere,beenhaving
It is a sufficientthe in this case.furnish rule of decision

Newthat the laws ofremark,answer to that toargument
below,in the courtYork neither norwere provedpleaded,

lawsex take notice of theofficio,and that this court can not,
state, as thebutof a Here we might stop;foreign (a) (2)

third erroris the of the assigned,which foundationquestion
it be oncebelow, best,be raised in the court willmay again

andit beall, it, useless,for to settle and in willdoing so,
ora to enter intoaccounted vain boast of learning argument

thethe it been settled byreasoning upon subject, having
Thetribunal known to ourhighest judicial government.

in the bank­this case was made after the ofcontract passage
thatlaw of New and the obtained underYork,rupt discharge

But as the States haslaw. the court of Unitedsupreme
determined that the is whetherdischarge equally unavailing

act,the contract was made before or after the of thepassage
this court feels itself thatbound to to howyield opinion,
much soever some of the court be to questionmight disposed
its it ishowever,correctness. We foundedpresume, upon
the fact that isthe to lawspower delegatedpass bankrupt
to the and the states are restricted.general hence,government,
(b­ )

liability assignor state,The of the on account of the maker’s absence from the
materially question assignedthedepends on the whether note was before afteror

maturity. assigned maturity, althoughIf the maker resides out of thisbefore
state, partiesto all the at the time the assignment,and was so known of ifstill

due,he the state when the becomes or suit brought,is out of note should have been
liable, assigneeassignor required prosecuteand the is notthe will be to him-to

Piatt,jurisdiction. Ill.,insolvency foreignin Schuttler v. 12the 419. But if the
maturity,assigned time,and the maker is out of thenote is state at the theafter

assignor by showingassignee only of the that he diligencecan recover used due
against maker,by prosecuting a suit the or that such suit would have been una­

Ill.,Hall,vailing. Crouch 15 264.v.
Foreign provedare facts which must be theylaws before can be received(■)

Cranch,justice.a 3 187.in court of
Foreign proved by parol,not be butstatutes can the common law of a foreign

country may by testimony intelligentbe theshown of witnesses of that country.
Rep.,1 385.Johns.

Hall,is the rule as to the statutes of other states.(2) Such Crouchv. supra.
Merritt, Ill., ; proof20 in thev. 65 but absence of all to the contrary,Merritt the

prevailsthat the law in thepresumewill common states of thecourts Union. Id.
may proved by parol.of state beThe common law another Id. Statutes of

Ill.,20Alstyne,can not. Hoes v. 201.states Vanother
discharge the insolvent of(b) A under law another state is no bar to a suit

creditor,brought by any petition, againstnamed in the insolvent’s such indebtor
Johns.,Canfield,v. 7 117.New York. White

Riddle, Cranch, Wheat., Ibid,KingVide v. 7 168. 4 122. 209. Ogden v.
Wheat.,Saunders, Armstrong,v.Thompson post.213.12
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Watts,Moore v. Crocker and Wells.

Some other were raised inquestions the argument of this
but ascause, relatethey to theprincipally ofsufficiency the

to authorize thetestimony of thefinding are not ajury, of
character to therequire hand of thisinterfering court. The

below must be reversed, thejudgment recover hisappellant
and the cause remanded to thecosts, court below for new pro-

be notto inconsistent with thisceedings had, opinion.
Judgment reversed.

andv. J. S. CrockerWatts,in Error,PlaintiffMoore,S.
inDefendants Error.Wells,M.

CLAIR.ERROR TO ST.

“ B. enteredthat A.felony upon an affidavit which statedfoundedaA warrant for
the officerD, grain,” justificationis tooff her noand carriedof Ó.the inclosure

it, contains noit, as the affidavitthe officer who executedtoissued norwho
trespassers.aparties to such warrant arefelony.a All theimportingwords

Reynolds. isby ThisJusticeCourttheOpinion Chiefof
and falseand battery imprisonment.of assaultan action

the saidthatsubstance,inpleaded speciallyThe defendants
defendant, Wells,thethea of peace—thatbeingWatts justice

that the saidoathand madethe said justice,beforeappeared
a quantityand carried offher inclosureenteredhadplaintiff

his war-issuedthe said justicethereuponof her grain—that
arrested and committed.wastherant, plaintiffwhichupon

the defendant justifies.thisUnder proceeding
falseand andthe assault batterythatThe replied,plaintiff

defendants’ own wrong,of thecommittedwasimprisonment
fel-a offounded upon chargeany legal process,withoutand

this replicationjustice. Uponbefore saidtoswornony,
commitment,andaffidavit, warrantThetaken.wasissue

the court instructedandto the jury,evidenceinreadwere
to the defend-a justificationwere completethat theythe jury

and we areexcepts,the plaintiffthis instructionIt is toants.
remarkWe will hereit is correct.whethersaytocalled upon
meant,affidavitthat thean avermentcontainsthat the plea

of the saidthe inclosureenteredfeloniouslythat-the plaintiff
ifinnuendo,kind ofThisoff her grain.carriedandWells,

extendsense,alter the ornotcantheuse expression,maywe
theconsider,nowWe willof the words.meaning does_the

then wasdoes,? If itjurisdictionto the justiceaffidavit give
the 17th sectionByacted under it, justified.whoofficerthe
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